INTRODUCTION
Amidst record-breaking droughts, the southeastern region of the United States is facing serious concerns regarding water. Georgia's Lake Lanier, the principal source of drinking water for the metropolitan Atlanta area, reached a record low in December 2007 at 1,050.79 mean sea level, or approximately twenty feet below its full level. 1 In October of 2008, Lake Lanier was still seventeen feet below its full level. 2 Until recently, water quantity was a problem more common in the western United States. However, significant growth and droughts in the Southeast have threatened a continued, reliable supply of water for residents and industry. 3 In Georgia's sixteen-county Metropolitan North Georgia Water Planning District alone, approximately 652 million gallons of water are used every day; the District predicts that population within the District will increase from four million in 2000, to nearly eight million by 2030. 4 Without adequate planning and conservation measures, the demands of population growth will lead to exhaustion of available water supplies as soon as 2017. 5 Although conservation and planning efforts are underway, water planning throughout the Southeast is at least partially dependent on the outcome of the ongoing "Tri-State Water Wars" litigation among Georgia, Florida, and Alabama.
This article takes a comprehensive look at the history and future of the Tri-State Water Wars litigation and its implications for water planning and water law in the eastern United States. First, in Part I, this article details the historical and ecological value of the river basins at issue. Next, Parts II and III provide an overarching explanation of the history of the controversy and seek to help the reader navigate the complex and unique procedural history and posture of this multi-jurisdictional litigation. Part IV addresses the history of water rights doctrines and compares the differing traditional views of the law east and west of the Mississippi River. Part V looks at how courts have resolved interstate water-allocation disputes. Part VI turns the reader's attention to the future of the Tri-State Water Wars litigation by looking at the jurisdiction of the U.S. Supreme Court. Finally, Part VII discusses a rather unusual, new strategy by Georgia to obtain increased water volume by calling for a modern survey of the state's northern boundary, a move that may result in a U.S. Supreme Court boundary dispute case. As this article explains, although this country's fight over water may be centuries old, the outcome of the new wars between the states in the East is anything but predictable.
I. THE RIVER BASINS
Since the droughts of the 1980s, the states of Alabama, Florida, and Georgia have engaged in ongoing disputes over the waters of the shared Apalachicola-Chattahoochee-Flint (ACF) and Alabama-Coosa-Tallapoosa (ACT) river basins. 6 Both river systems have their headwaters in relatively close proximity to the fast-growing metropolis of Atlanta and supply water to significant industrial, commercial, and agricultural areas. 7 Additionally, both river systems rank among the most diverse ecosystems in the world. 
A. The ACF River Basin
The ACF River Basin is the watershed of the ACF River System, which begins in north Georgia and flows into the Gulf of Mexico at Apalachicola Bay, Florida. 9 The basin covers more than twelve million acres (or roughly 19,600 square miles) throughout Georgia, Alabama, and Florida. 10 The river basin is dominated by Georgia, which comprises ninety percent of its population, holds seventy-five percent of the basin's land area, and accounts [vol. 10 for slightly more than eighty percent of the water withdrawals. 11 The ACF provides water for approximately sixty percent of Georgia's population and about one-third of Georgia's irrigated agriculture. 12 The Chattahoochee River, which is largely impounded by reservoirs operated by the U.S. Army Corps of Engineers, begins in north Georgia at the base of the Appalachian Trail. 13 Metropolitan Atlanta derives most of its drinking water from Lake Lanier, a reservoir along the Chattahoochee, north of Atlanta.
14 Water collected at Lake Lanier flows south, through Buford Dam, past the city of Atlanta, toward LaGrange and Columbus, Georgia. 15 The Flint River originates just south of Atlanta's Hartsfield-Jackson International Airport and travels south through the agricultural portions of the state before joining with the Chattahoochee in the southwest corner of Georgia at Lake Seminole. 16 The water leaving Lake Seminole forms the Apalachicola River, which discharges into the Gulf of Mexico at the ecologically diverse Apalachicola Bay in Florida-an area that is mostly in conservation status and is very sparsely populated. 17 The ACF basin became embroiled in the Water Wars when Georgia lobbied Congress to end navigation on the Apalachicola and Chattahoochee Rivers during times of drought because keeping the rivers navigable requires large releases from dams upstream. 18 Those releases, in turn, reduce the water available in dry weather for drinking water, wastewater assimilation, irrigation, recreation, and other uses in the Atlanta metropolitan area and agricultural areas south of Atlanta. Increased demands for consumptive water uses on the river system may threaten the ecology in Apalachicola Bay. 19 In terms of flow, the Apalachicola is the largest river in Florida, and it provides a natural habitat for many rare, threatened, and endangered plant and animal species along the River and in 11 Apalachicola Bay. 20 Though there is disagreement as to the amount and significance of the reduction, Georgia's growth and increased consumption has led to a reduction in the downstream water flow. 21 Florida contends that the reduction in the Apalachicola River's downstream flow affects estuarine productivity because certain types of life in the estuary, such as oysters and mussels, require large fresh water flows to prevent excessive saltwater intrusion into the Bay.
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Given this growth, Florida is also concerned with the amount of silt accumulating in the Bay-and associated dredging costs-which Florida maintains is largely attributable to growth across metropolitan Atlanta's red clay soil. 23 In essence, the dispute over the ACF is a classic fight among urban, agricultural, and rural areas of different 24 states.
B. The ACT River Basin
The ACT basin is comprised of the Alabama, Coosa, and Tallapoosa Rivers. 25 The Coosa River begins at the confluence of the Oostanaula and Etowah Rivers in northwest Georgia, but approximately ninety percent of the river's length is located in Alabama. 26 There are a total of seven dams along the river in Alabama before the Coosa's confluence with the Tallapoosa River, all of which were built by the Alabama Power Company and which impound the Coosa River's natural flow for almost its entire length in Alabama. 27 Given its size and the land it traverses, the Coosa River Basin contains a plethora of biodiversity. During the 1970s, the Corps permitted some water stored in Lake Lanier to be reserved for local water supply.
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In fact, the Corps later allowed the withdrawal of water from Lake Lanier and the Chattahoochee River for a fee by contracting with several water supply providers, including the Atlanta Regional Commission (ARC); the cities of Cumming, Gainesville, and Buford, Georgia; Gwinnett County, Georgia; and the state of Georgia itself (collectively "Water Supply Providers"). 35 Then, in 1989, the Corps announced plans to seek congressional approval to enter into permanent water storage contracts with the Water Supply Providers to help meet the growing water demands of metropolitan Atlanta. would disrupt water flow to downstream states, Alabama and Florida opposed the plan. 37 In 1990, Alabama filed suit against the Corps in the Northern District of Alabama to oppose the Corps's water plan, marking the beginning of what would become known as the Tri-State Water Wars. 38 In that same year, the litigation was stayed to allow for negotiations between the states. 39 The negotiations lasted throughout the 1990s as Georgia, Alabama, and Florida worked to form the ACF and ACT Compacts (collectively "Compacts"), which did not allocate water between the states but rather have been widely described as essentially agreements to agree. 40 In 1997, Georgia, Alabama, and Florida, with the approval of Congress and President Clinton, entered into the ACF Compact, 41 and Georgia and Alabama entered into the ACT Compact. 42 The two Compacts, which contain identical language, had the stated purpose of "promoting interstate comity, removing causes of present and future controversies, equitably apportioning the surface waters of the [ACF/ACT], engaging in water planning, and developing and sharing common data bases." 43 Under the compacts, until an allocation formula was approved, water withdrawals, diversions, and consumption could continue, and even increase, to satisfy water demands. 44 The states voted to extend the ACF and ACT Compacts several times, but both compacts expired in September 2003 and August 2004 respectively, with no permanent agreements having been reached. 45 
III. LITIGATION
In the past two decades, the Tri-State Water Wars have resulted in litigation that is perfect fodder for a law school civil procedure exam. It all began when Alabama-alleging concern about interference with its own growth primarily during low-flow conditions-was the first state to file suit. 46 In 1990, Alabama sued the Corps in the U.S. District Court for the Northern District of Alabama, arguing the Corps's plans to allocate water flow in the ACF and ACT basins would interfere with, and significantly affect, Alabama's water supply, irrigation, hydropower, and recreation. 47 Meanwhile, Georgia sought to obtain more water for municipal and industrial use, primarily in the rapidly growing metropolitan-Atlanta area.
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In 2000, the Governor of Georgia made a written water supply request to the Corps asking it to commit to making increased releases of water from Lake Lanier until 2030 to assure a reliable water supply to the growing metropolitan-Atlanta area. 49 After receiving no response for nine months, Georgia filed suit in the U.S. District Court for the Northern District of Georgia in February of 2001, arguing that the Corps was interfering with Georgia's use of its own water in Lake Lanier. 50 At about the same time, in December of 2000, a group of power companies brought suit in the U.S. District Court for the District of Columbia arguing that the Corps was managing water in Lake Lanier in such a way that it improperly inflated the price of electricity they were required to pay to hydropower producers.
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Noting the direct impact to its water-namely the ecological impact on Apalachicola Bay-Florida threw its hat into the ring and intervened in the 46 Pointing to the diverse ecology of Apalachicola Bay, Florida argued that reducing the downstream flow of Lake Lanier would seriously threaten many endangered species, including species of mussels, oysters, and gulf sturgeon, as well as the Bay's fishing economy as a whole. 54 Additionally, in Georgia v. U.S. Army Corps of Engineers, Florida argued that Georgia's lawsuit was wholly improper, as the ACF Compact was designed to be the exclusive mechanism to resolve disputes in the basin. 55 In fact, one of the major difficulties in the water compact negotiations was that, while Georgia and Alabama were willing to guarantee a specific minimum river flow for Florida, Florida rejected that plan on the basis that natural fluctuations in flow are necessary to protect the ecology in the Bay.
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Although the primary parties in the litigation are the three states themselves, other interested parties have intervened, including the Lake Lanier Association and the Atlanta Regional Commission (ARC), which includes the cities of Atlanta, Gainesville, and Marietta, as well as the counties of Fulton, DeKalb, and Cobb. 57 In an effort to reconcile conflicting opinions on the magnitude of the problem, and relying on the National Environmental Policy Act (NEPA), 58 the ARC urged the Corps to conduct a comprehensive scientific study of the hydrology of the ACF basin, specifically looking at the impacts of water withdrawals from Lake Lanier on downstream users. In 1990, Alabama filed suit against the Corps in the Northern District of Alabama (Alabama Court) challenging the Corps's management of Carters Lake and Lake Allatoona, part of the ACT, and Lake Lanier, part of the ACF. 61 Alabama, which is downstream from those reservoirs and relies on water from the ACT and ACF river basins, alleged that it was being injured by the Corps's mismanagement of the water resources. 62 Specifically, Alabama alleged that the Corps failed to comply with NEPA 63 because it did not properly assess the environmental impacts before it entered into contracts with the Water Supply Providers for withdrawals from Lake Lanier.
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Within a month after the filing, Florida-which like Alabama relies on the downstream flow of the ACF-sought to intervene as a plaintiff; Georgia and the ARC sought to intervene as defendants on the side of the Corps. 65 In September of 1990, Alabama and the Corps jointly moved for a stay of proceedings (1990 Stay) in an attempt to negotiate an agreement between the parties and the proposed intervenors, Florida and Georgia.
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As a condition of the 1990 Stay, the Corps agreed not to execute any contracts regarding the subject of the action without written permission from Alabama and Florida.
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The stay was granted and several times extended. 68 As such, litigation in the Alabama case remained dormant until 2003. In December of 2000, Southeastern Federal Power Customers, Inc. (SeFPC)-a consortium of electric power suppliers who purchase hydropower generated at Buford Dam on Lake Lanier-filed suit against the Corps in the U.S. District Court for the District of Columbia (D.C. Court). 70 SeFPC alleged that the Corps was without authority to allow the withdrawal of water from Lake Lanier for local and industrial usage because water supply benefits were not an authorized purpose of the Buford Dam project.
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Pursuant to the Water Supply Act of 1958, 72 the Corps charges beneficiaries of projects, such as Buford Dam and Lake Lanier, for the benefits provided. 73 The charges are calculated based on "the ratio of the quantity of water allocated to storage for a particular use to the cost of a project's construction and operation."
74 SeFPC argued that the Corps was overcharging for hydropower generated by Buford Dam because the prices had not been adjusted to reflect the increased withdrawals for water supply, which diminished the amount of water flowing through Buford Dam to generate hydropower. 75 Further, SeFPC sought an injunction compelling the Corps to limit the uses of Buford Dam and Lake Lanier to those authorized by statute or, in the alternative, to grant SeFPC financial concessions to make up for the inequity in its payment schedule. 76 In February of 2001, Georgia and the Water Supply Providers moved to intervene. 77 The next month, SeFPC and the Corps agreed to allow Georgia and the Water Supply Providers to participate in mediation. 78 In 2003, after nearly two years of negotiations, SeFPC, the Corps, Georgia, and the Water Supply Providers reached a settlement agreement (D.C. Agreement), under which the Corps agreed to enter into interim contracts with the Water Supply Providers to lease them water storage space in Lake Lanier. 79 In return, the Water Supply Providers would pay higher fees for the storage to [vol. 10 compensate SeFPC for lost hydropower.
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The interim contracts were issued for a period of ten years, with the option to renew for ten years, but the Corps would seek authorization from Congress to make them permanent contracts. 81 The Circuit denied a petition for rehearing. 100 Georgia petitioned the U.S. Supreme Court for a writ of certiorari on August 13, 2008.
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In November 2008, the Department of Justice (DOJ) filed its response to the State of Georgia's petition. Surprisingly, the DOJ acknowledged that the D.C. Circuit erred in setting aside the settlement agreement. The DOJ conceded that the D.C. Circuit "inaccurately determined the percentage change in the allocation of water" at Lake Lanier, and "improperly resolved" the "intensely factual question" of whether the implementation of the proposed settlement agreement would result in a major operational change.
102 Despite these assertions, the DOJ's brief urged the U.S. Supreme Court to deny certiorari for three reasons. First, the DOJ argued that the Corps has yet to take any final agency action regarding water allocation so that there is no administrative record to review, and therefore, hearing the case would "be both unnecessary and premature."
103 Second, the DOJ asserted that the decision below did not involve a question of substantial importance, arguing that there is "no conflict among the courts of appeals on the requirements of the Water Supply Act or the definition of major . . . operational change," and that the "precise issues presented here are very unlikely to recur." 104 Finally, the DOJ contended that the D.C. Circuit correctly applied precedent when it determined that Alabama and Florida had standing. 105 The U.S. Supreme Court denied Georgia's petition for writ of certiorari on January 12, 2009, 106 a development that the governors of Georgia, Alabama, and Florida appear to interpret very differently. In a press release issued the day of the Supreme Court's denial of Georgia's petition, Georgia governor Sonny Perdue said, "[w]hile we are disappointed with the Supreme Court's decision today to not correct a flawed ruling by the D.C. Circuit, it is important to remember that this decision simply maintains the status quo in terms of the operation of Lake Lanier by the 100. Se 
E. Alabama Appeals
In December of 2003, Georgia, the Corps, and the ARC (which was not yet a party) appealed the Alabama Court's October 15, 2003 preliminary injunction order. 110 In April of 2004, the Eleventh Circuit decided that, because the D.C. Court's order approving the D.C. Settlement was issued during the pendency of the appeal in the Alabama case, it would stay the appeal to permit the Corps, Georgia, and Gwinnett County to file a motion in the Alabama Court seeking "dissolution or modification of the preliminary injunction based upon the D.C. Order."
111 In February of the following year, the Alabama Court declined to dissolve the injunction.
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Finding that the D.C. Order had not caused any change in circumstances that would justify lifting the injunction, the Alabama Court explained: (Georgia Court) . 121 Georgia sought:
F. The Georgia Cases: Georgia v. U.S. Army Corps of Engineers
(1) an order compelling the Corps to grant its water supply request; (2) a declaration that the Corps has the authority, without additional congressional authorization, to grant the request; (3) a declaration that the Corps is subject to state law, which mandates that the Corps grant Georgia's request; and (4) a declaration that, if applicable federal law prohibits the Corps from granting Georgia's requests, then such federal law is unconstitutional on its face or as applied by the Corps.
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Florida then filed a motion to intervene as a defendant and simultaneously filed a motion to dismiss or abate the proceedings.
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Florida contended that Georgia was seeking to effect a de facto partial apportionment of the water in the ACF Basin in violation of the ACF Compact.
124 Additionally, Florida asserted that if Georgia's requests were granted, less water would be available for uses in Florida. 125 The Northern District of Georgia Court denied Florida's motion to intervene on the ground that it had no legal interest in the controversy since it involved only intrastate water allocation. 126 The court explained that the case would not impair Florida's ability to protect its interests via the ACF Compact or an equitable apportionment claim in the U.S. Supreme Court.
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SeFPC also filed a motion to intervene as a defendant. It argued that, unlike hydropower, municipal and industrial water supply is not an established purpose of the Buford Dam project, and that granting Georgia 138. Id. at 19-20 (requiring formal agency consultation to determine whether reservoir management practices were adversely affecting the endangered "fat threeridge," threatened "purple bankclimber," and the threatened Gulf sturgeon species).
(FWS) under § 7 of the ESA. 139 The IOP established certain rules for the Corps's operation of the federal reservoirs in the ACF, including Lake Lanier, for the purpose of providing sufficient flow for three different aquatic species. 140 Georgia, however, argued that the IOP involved the release of too much water, that it was arbitrary and capricious, and that it exceeded the Corps's authority. 141 Alabama, and the water supply providers were then allowed to intervene. 142 Georgia II was subsequently transferred to the Middle District of Florida for consolidation in the Tri-State Water Rights Litigation. 146 The BiOp addressed the impact of the Corps's reservoir operations on the three protected ACF species discussed in the IOP. 147 The BiOp concluded that the IOP was not likely to adversely affect the species. 148 Florida argued that the BiOp was arbitrary and capricious, and sought an injunction directing FWS to withdraw the BiOP and prepare a new opinion that fully complies with the ESA. However, the court denied the motion finding that sanctions were inappropriate because Alabama and Florida failed to meet the clear and convincing standard.
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In light of the D.C. Circuit's February 2008 decision that some of the water-supply contracts constitute a major operational change for which the parties are required to seek Congressional approval, and in light of the issuance of the revised IOP and BiOP, the Florida Court ordered in August of 2008 that it would first consider the statutory authorization issues, followed by the BiOp issues. 152 As such, summary judgment motions have been filed with the Florida Court in "Phase I" regarding whether allocation of water in Lake Lanier to municipal water supply is authorized by existing congressional legislation. The Florida Court will hear oral arguments on the Phase I summary judgment motions on May 11, 2009.
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H. Potential Future Litigation
On June 19, 2008, the Florida Department of Environmental Protection sent a sixty-day notice of intent to sue pursuant to the ESA. 154 This was Florida's fourth such letter since 2004. 155 The letter indicated Florida's intent to sue the Corps for violations of § § 7 and 9 of the ESA "arising from the Corps's management of reservoirs in the Apalachicola-ChattahoocheeFlint River Basin." 156 The letter alleged that "[t]he Corps' operation continues to jeopardize the threatened Gulf sturgeon, endangered fat threeridge, and threatened purple bankclimber" (species of fish). 
IV. BRIEF HISTORY OF WATER RIGHTS DOCTRINES
This article does not attempt to predict the outcome of the procedurally and substantively complex Tri-State Water Rights Litigation. Rulings in the various courts to date have focused on congressional authorizations, and therefore on federal water management issues. However, the litigation raises issues of water rights, both those of the states involved, and those of the riparian users of the water in the two river basins involved. A discussion of water law that may be applicable to those issues is therefore useful.
Historically, water disputes are more common in the dry western states, where water is generally scarcer than in the eastern states. 158 With dramatic increases in population and recent climate changes, however, eastern states are seeing increasing controversies involving water law and allocation. 159 Georgia, Florida, and Alabama-now firmly entrenched in the "Tri-State Water Wars"-are at the forefront of the issue. 160 Water disputes are often discussed in terms of East versus West because two separate water rights doctrines have developed for apportioning intrastate waters, the application of which simply depends on whether the state is to the west or east of the Mississippi River. 161 States west of the Mississippi generally follow the prior appropriation doctrine. 162 Under the prior appropriation doctrine, water rights are acquired and maintained through actual use of the water for a beneficial purpose. 163 Thus, the prior appropriation doctrine is based on the "rule of priority," or a first in time, first in right, system of allocation. 164 surface water is allocated according to a system of riparian rights, 169 which evolved from English common law.
170 A "riparian owner" historically was defined as one who owns land on the bank of a river or stream, whereas a "littoral owner" referred to one who owns land abutting an ocean, sea, or lake. 171 Under the riparian doctrine:
[T]he owner of land contiguous to a watercourse is entitled to have the stream flow by or through his land undiminished in quantity and unpolluted in quality, except that any riparian proprietor may make whatever use of the water that is reasonable with respect to the needs of other appropriators.
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In other words, riparian rights originate from land ownership, remain vested even if unexercised, and are subject to the reasonable uses of others.
173 Unless modified by statute, riparian water rights cannot be sold or transferred apart from the adjoining land, and water cannot be transferred out of the watershed. And while a landowner can make a reasonable use of the water on his or her land, any downstream users have a right to have the water remain clean and to have sufficient supply for their needs. 174 If there is not enough water to satisfy all users, allotments are generally fixed in proportion to frontage on the water source.
In light of recent droughts, population increases and other factors, the Eastern view of water rights has come under scrutiny through the recent litigation. Florida-and its supporters-claim that just because Georgia is upstream it has "no inherent right to deplete the flow of water to Florida, or take priority over Florida in the use of the ACF waters, or use interstate waters within its boundaries however it sees fit." 175 Alabama's law finds that landowners have "a right to the reasonable use of the running water," but the right is qualified, not absolute, and therefore "must be enjoyed with reference to the similar rights of other riparian proprietors."
176 By contrast, "Georgia's water rights law is based on the natural flow theory of riparian rights doctrine modified by a reasonable use provision." 177 Thus, every riparian owner is entitled to the reasonable use of the water and to have a stream pass over his or her land according to its natural flow, subject to other riparian owners' reasonable use of the water. 178 Given this, Georgia argues, so long as its use is reasonable, even if it is increasing over past years' use, there is nothing improper about Georgia's actions. In fact, Georgia argues that if a newer use is deemed to be more reasonable or necessary, a senior riparian user may lose the majority-if not all-of its existing flow. 
V. RESOLVING INTERSTATE WATER ALLOCATION DISPUTES
During the eighteen years of litigation over water rights in the ACF and ACT basins, Alabama, Florida, and Georgia have avoided a lawsuit by one state against another. While such a lawsuit presumably would resolve water allocation issues between and among the states, they have chosen other ways to settle these controversies.
There are four principal ways in which to resolve interstate water allocation disputes. First, the states can negotiate a resolution and seek congressional approval of the same. 181 After Alabama started the litigation wars by suing the Corps in 1990, Georgia, Florida, and Alabama attempted to resolve their water allocation issues in this way by negotiating and entering into the ACF and ACT Compacts.
182 Both compacts subsequently failed.
183 Second, Congress can exercise its Commerce Clause power to allocate water via statute. 184 For political reasons, however, this option is rarely exercised. 185 Third, litigation can be brought in lower federal courts under other federal laws, such as the National Environmental Policy Act (NEPA) 186 and the ESA, 187 as has been the case with the Tri-State Water Rights Litigation. 188 In such cases, even though states may intervene to oppose one another, they do not necessarily come within the U.S. Supreme Court's exclusive, original jurisdiction over "all controversies between two or more States." which it seeks redress was directly caused by the actions of another State. '" 191 The Supreme Court lacks original jurisdiction over actions where the state itself is a party of record but does not seek to protect its own property or interests. 192 Rather, only when the state represents an interest of its own can it invoke the Supreme Court's original jurisdiction. 193 In other words, there must be an actual controversy involving the state and its interest. 194 Although the states in Georgia I and the Alabama case did not seek relief from each other, or from harm caused by another state-"rather, each has a different view of how the Corps should fulfill its obligations under both federal law and the agreements it has entered [in other cases]" 195 -the option of the Supreme Court's original jurisdiction is still available to the three states. However, invoking the Supreme Court's jurisdiction would be a strategic move for the states specifically seeking a more equitable, rather than legal, approach to allocation of water.
VI. ORIGINAL JURISDICTION IN THE SUPREME COURT
The U.S. Supreme Court has been hearing cases involving interstate water allocation for more than 100 years, beginning with the 1907 case of Kansas v. Colorado. 196 However, the dispute over the water in the ACF and ACT basins may very well provide the Supreme Court with what one commentator has dubbed "the first major interstate apportionment case the Court has entertained in the age of mature environmental statutory law." The U.S. Supreme Court has original jurisdiction over controversies between states, including those over the allocation of water resources. 198 Article III, Section 2 of the Constitution provides, in part: "The judicial Power shall extend . . . to Controversies between two or more States . . . . In all Cases . . . in which a State shall be Party, the [S]upreme Court shall have original Jurisdiction." 199 The Supreme Court has said:
One cardinal rule, underlying all the relations of the States to each other, is that of equality of right. Each State stands on the same level with all the rest. It can impose its own legislation on no one of the others, and is bound to yield its own views to none. Yet, whenever, as in the case of Missouri v. Illinois 200 . . . the action of one State reaches, through the agency of natural laws, into the territory of another State, the question of the extent and the limitations of the rights of the two States becomes a matter of justiciable dispute between them, and this [C]ourt is called upon to settle that dispute in such a way as will recognize the equal rights of both and at the same time establish justice between them. 201 Because it has original jurisdiction over interstate water allocation disputes, the Supreme Court acts as a trial court. 202 However, if any state involved in the interstate water dispute wishes to bring such a suit, that state would face another hurdle: the Court has set a high standard of injury as a prerequisite to establish standing. 203 In order to invoke the Supreme Court's original jurisdiction, the complaining state must advance clear and convincing evidence of a substantial injury as a result of another state's allegedly improper use of the water. 204 Assuming that a state can jump this hurdle, it is likely that the Supreme Court would appoint a Special Master to gather facts, make findings and conclusions of law, and make recommendations to the Court. 205 Even so, the Court does not always follow the recommendations of the Special Master, and it may even remand the case for additional fact finding. This suggests that, without settlement, the Tri-State Water Wars would be far from over even if one of the states sues in the U.S. Supreme Court. 206 In addition to the facts and recommendations provided by the Special Master, the Court sometimes considers the water rights doctrines followed by the party states for disputes arising within those states. 207 Addressing this issue, the Court has stated: When, as in this case, both states recognize the doctrine of prior appropriation, priority becomes the "guiding principle" in an allocation between competing states. But state law is not controlling. Rather, the just apportionment of interstate waters is a question of federal law that depends "upon a consideration of the pertinent laws of the contending States and all other relevant facts." 208 Given the states' rights and local concerns at issue, if the Tri-State Water Wars were to come before the Supreme Court, the Court would likely follow equitable apportionment, a federal common law doctrine that "governs disputes between States concerning their rights to use the water of an interstate stream." 209 Equitable apportionment is "a flexible doctrine which calls for 'the exercise of an informed judgment on a consideration of many factors' to secure a 'just and equitable' allocation." 210 The U.S. Supreme Court has said that its aim in applying the doctrine is "to secure a just and equitable apportionment 'without quibbling over formulas. '" 211 Further, the Court has identified several factors to be considered in applying the equitable apportionment doctrine to an interstate water dispute:
[P]hysical and climatic conditions, the consumptive use of water in the several sections of the river, the character and rate of return flows, the extent of established uses, the availability of storage water, the practical effect of wasteful uses on downstream areas, [and] the damage to upstream areas as compared to the benefits to downstream areas if a limitation is imposed on the former.
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The Court first applied these factors in Nebraska v. Wyoming. 213 In that case, Nebraska, Wyoming, and Colorado, all prior appropriation states, were fighting over usage of the North Platte River. 214 Nebraska contended that irrigation diversions by upstream states Wyoming and Colorado both violated the rule of prior appropriation and deprived Nebraska of water to which it was equitably entitled. 215 In response, Wyoming and Colorado denied causing Nebraska any injury. 216 At the request of the states, the Court equitably apportioned the North Platte River by applying the aforementioned factors.
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In another case, Pennsylvania v. West Virginia, the U.S. Supreme Court addressed a situation where multiple states argued over the use of a single natural resource-natural gas.
218
In that case, Pennsylvania and Ohio argued that West Virginia's use of natural gas would either curtail or cut off their supply and thus violated the interstate Commerce Clause of the U.S. Constitution. 219 Specifically, Pennsylvania and Ohio argued that they used large amounts of gas in institutions and schools, and claimed that a disruption of the supply of natural gas would either interfere with the discharge of state functions or force the states to incur the cost of converting their heating equipment. 220 The Court held that the West Virginia law, which kept natural gas within the state's borders, was unconstitutional. Its enforcement would "subject the complainant states to In an interesting turn of events which would bring yet another state into the ongoing dispute over water in the southeastern states, in February 2008, the Georgia General Assembly adopted a resolution calling for negotiations between the governors of Tennessee, Georgia, and North Carolina. 223 Georgia sought to move its border 1.1 miles north, and expressed the intention to file suit if negotiations did not occur or were unfruitful. 224 Georgia lawmakers argue that due to an erroneous 1818 survey, the boundary line was incorrectly placed further south than what Congress had established. 225 Georgia's argument is based on three reasons: first, when Georgia was admitted to the Union in 1788, its northern boundary was fixed at the 35th parallel; 226 second, when Tennessee was created by an Act of Congress in 1796, Congress specified that the State's southern boundary was the 35th parallel; 227 and third, that Georgia's Code, section 50-2-3, specifically provides that Georgia's northern border runs the 35th parallel of north latitude. 228 However, arguably due to the rudimentary science and technology available at that time (and legends of threats from nearby Indian tribes), the 1818 survey team was allegedly unable to properly locate the 35th parallel, resulting in a boundary line that Georgia claims is 1.1 miles off base. 229 Why bother with slightly more than a mile? The answer lies in a simple fact: moving the boundary line to the 35th parallel would place the Georgia state line directly in the center of the Tennessee River at Nickajack Reservoir. 230 This, Georgia lawmakers think, would provide Georgia with the ability to assert its riparian right to withdraw water from the Tennessee River in order to slake the thirst of metropolitan Atlanta.
231 Accordingly, Georgia's lawmakers argue that the current boundary line is incorrect.
232
Although not amused, Tennessee was hardly surprised.
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The Tennessee Valley Authority (TVA) conducted a study in 2004 determining that the Tennessee River could handle significant inter-basin transfersapproximately one billion gallons per day-without having an effect on existing water reservoir levels. 234 There is no effect because the average flow of the Tennessee River at the Nickajack Reservoir adjoining Dade County, Georgia is roughly fifteen times the average flow of the Chattahoochee River at Lake Lanier's Buford Dam, and four times that of the Savannah River in Augusta, Georgia. 235 However, at the same time that Georgia is facing rapid population growth, Tennessee is also concerned with its water resources in light of its own growth. 236 A report prepared by the TVA and the U.S. Geological Survey Team shows that the Tennessee River watershed will add about 1.2 million more residents to the existing 4.7 million by 2030, significantly increasing pressure on the Tennessee Valley's water resources. 237 Presumably to save water for the state itself and prevent such inter-basin transfers, the State of Tennessee passed the Inter-Basin Water Transfer Act of 2000, specifically to block such water transfers to the state of Georgia. 238 Tennessee's Inter-Basin Water Transfer Act requires Tennessee's public water providers to acquire a permit for surface or groundwater withdrawals that are diverted outside the basin of origin and have the potential to affect the flow of a Tennessee surface water body. 239 Despite the lengthy history of the boundary dispute, to date little progress has been made with regard to a resolution. Also, no litigation has ensued regarding Georgia's proposal. Should the dispute enter the court system; whether the case would immediately go to the U.S. Supreme Court under its original jurisdiction depends on the named parties. 240 As discussed previously, it is clear that a controversy between two or more states falls within the exclusive jurisdiction of the U.S. Supreme Court. 241 Accordingly, to protect its own interests, a state may bring an original action to protect a state instrumentality; 242 to prevent intervention with the performance of a contract in which the state has an interest; 243 or even to challenge a neighboring state's law that restricts the interstate shipment of natural resources. 244 Yet, a state may not invoke the Supreme Court's original jurisdiction for other state-related matters, such as challenging the [vol. 10 constitutionality of tax laws of a neighboring state on the grounds that individual taxpayers rather than the state would be affected. 245 Also, Tennessee and Georgia would be required to make a substantial showing that original jurisdiction is proper, as the Supreme Court has traditionally taken a very conservative stance on exercising its § 1251 jurisdiction:
We construe 28 U.S.C. § 1251(a)(1), as we do Art. III, section 2, cl. 2, to honor our original jurisdiction but to make it obligatory only in appropriate cases . . . . We incline to a sparing use of our original jurisdiction so that our increasing duties with the appellate docket will not suffer.
246
The cases have made it clear that the Supreme Court's original jurisdiction is based upon the identity of the parties to the suit, not upon the subject matter implicated or issues raised. 247 Again, the Supreme Court only has exclusive jurisdiction where the states are, and remain, opponents in the controversy. 248 Thus, if the states are not actually adverse as parties in the controversy, the Supreme Court has original, but not exclusive, jurisdiction. Hence, it can decline to hear the case, leaving a district court to adjudicate the dispute-even where the states involved have differing interests. 249 A district court can even adjudicate a private dispute that would necessarily determine the boundary line between two states, although this adjudication is only binding on the private parties and not the states 250 . Moreover, when a boundary dispute coincides with a water rights dispute, federal law will preempt state law-even if the parties attempt to bring the lawsuit as between private parties, for purposes of ultimately deciding an interstate water dispute. 251 In Virginia v. Maryland, the U.S. Supreme Court held that where a river forms the border between two states, it is governed by federal common law.
252
That case has interesting ramifications for an interstate water dispute where, as with the ACF basin dispute, two states share the same river as their boundary. In the case, Virginia sought a declaration that it had a right to withdraw water from the Potomac River, free from any regulation from Maryland. However, the 1785 Compact-which was approved by Congress-did not determine the boundary line between the two states. 255 In 1933, Maryland established a permitting system for water withdrawal.
256
In 1996, the Fairfax County, Virginia, Water Authority sought permission to construct a water intake structure, which was opposed by Maryland officials. 257 Eventually, Virginia brought an original jurisdiction lawsuit. 258 Recognizing that control of the river has been disputed for nearly 400 years, the Supreme Court held that Virginia may withdraw water and construct improvements free of any other state's regulation, despite a history riddled with Maryland issuing water withdrawal permits to Virginia residents.
259
The only way Maryland could demonstrate Virginia had acquiesced would be to show Virginia "failed to protest" Maryland's assertion of sovereignty.
260
Because Virginia had in fact vigorously protested Maryland's asserted authority, the Court found that Virginia had "explicitly asserted her sovereign riparian rights." 261 This idea of acquiescence has implications for a potential lawsuit between Tennessee and Georgia, as it indicates that issues of acquiescence and equity will substantially influence the Court's final holding. [vol. 10 If the dispute between Tennessee and Georgia should proceed to litigation, both side's arguments are supported by case law and each state's code. 262 On Georgia's side, the state's supporters point both to the U.S. Constitution and several boundary dispute cases. 263 Pointing to Article IV, Section 3 of the Constitution, Georgia argues that the consent of both state legislatures and Congress is required in order to move an established border. The pertinent provision provides:
New States may be admitted by the Congress into this Union; but no new State shall be formed or erected within the Jurisdiction of any other State; nor any State be formed by the Junction of two or more States, or Parts of States, without the Consent of the Legislatures of the States concerned as well as of the Congress. 264 Georgia argues that because there were no such acts-and because Georgia was admitted in 1788, eight years before Tennessee, with its border fixed as the 35th parallel-the erroneous survey could not change the congressionally established boundary. 265 Further, in 1981, the Federal Energy Regulatory Commission (FERC) determined that-for purposes of the Natural Gas Act-Georgia had sole jurisdiction of the supply of gas to a customer in the disputed boundary strip at the 35th parallel. 266 Georgia's supporters rely on this case as additional support because, in it, the FERC pointed to a 1974 decision on the same issue where a unanimous U.S. Court of Appeals for the D.C. Circuit stated:
In 1818, two mathematicians, James Camack and James S. Gaines, were commissioned by Georgia and Tennessee to survey the 35th parallel north latitude in order to fix the boundary between the states. Had they done their job well this case would not be before us. Due, however, to poor instruments, the Camack-Gaines line ended up roughly one mile south of the 35th parallel. While Georgia did not ratify the survey, Tennessee did. To [sic] this day, the Georgia Code defines the boundary between Georgia and Tennessee as the 35th parallel, while the Tennessee Code insists that the boundary is the 35th parallel as found by Camack and Gaines, that is, the line one mile south of the parallel. The result is a strip of land which has been claimed by both states for 156 years. Citizens of the area live with numerous anomalies-real estate taxes may be paid to both states, people may go to school in one state while paying taxes in another, and so on. 267 Tennessee, however, can point to a 1990 boundary dispute case where the Supreme Court found that islands emerging in the Savannah River did not change the mutually accepted boundary line between Georgia and South Carolina.
268
In the case of Georgia v. South Carolina, the Court was required to determine the ownership of a number of different areas found in and around the mouth of the Savannah River, which formed the boundary between Georgia and South Carolina. 269 That case shows that a boundary dispute is a very contentious, fact-specific inquiry.
270
The Court first recognized that "[i]naction, in and of itself, is of no great importance; what is legally significant is silence in the face of circumstances that warrant a response."
271 After reviewing the facts at issue, the Court then held that "inaction alone may constitute acquiescence when it continues for a sufficiently long period." 272 Thus, because Georgia was aware of South Carolina's exercise of authority and sovereignty over certain barrier islands but failed to act, Georgia had relinquished control of those areas. 273 In determining the boundary at another area, however, the Supreme Court relied upon principles of "equitable balance. This doctrine, contemplated by the framers of the U.S. Constitution, 276 has been developed under federal common law. 277 Under a prescriptive theory, Tennessee would attempt to show that Georgia has "acquiesced" to the current location of the boundary line through its inaction over the years. 278 However, Georgia would likely counter by stating that the record demonstrates there was not a long period of acquiescence, if any. 279 Yet determining whether Tennessee has acquired the property by prescription is a broad, fact-based determination that does not depend on the passage of a predetermined amount of time. 280 Rather, Tennessee must have engaged in meaningful conduct that evidences an actual exercise of sovereignty and control over the disputed area of land, while Georgia must have evidenced a concurrent failure to do so.
281
As a result, Tennessee's actual entry and occupation of the disputed land is paramount. 282 Factors the Court will consider in determining prescription include establishment of towns, taxation systems, and voting franchises in the disputed area. 283 In any litigation between Tennessee and Georgia, the Court will consider whether Georgia failed to properly engage in similar activities thus disputing Tennessee's dominion over the land. 284 Similarly, the Court will also consider whether Georgia has engaged in legislative activity, formal protests, and judicial activity demonstrating its disagreement with Tennessee over the boundary. 285 It must be remembered that the true location of the boundary line is not the sole determinative factor of the validity of a boundary line. 286 Thus, the timing and nature of Georgia's protests are probative to the ultimate issue: if Georgia, despite knowledge of circumstances that indicate Tennessee's exercise of dominion over the disputed boundary, has kept silent and has taken no affirmative action opposing such control, the Court very well might find that, despite the actual location of the boundary, Georgia has acquiesced to Tennessee's claim of ownership. 287 Thus, there are several facts that the Court will have to evaluate to determine the boundary dispute-no single one will be dispositive of the ultimate issue. Whether Georgia has acquiesced, and Tennessee has thereby prescribed the disputed boundary, will be a difficult question for the Court to decide.
CONCLUSION
At this point, and despite the plethora of rulings in the various cases, the final outcome of the Tri-State Water Wars remains highly uncertain. Whether it be the sharing of waters in the ACF and ACT basins, or the attempted relocation of the State of Georgia's northern boundary with Tennessee (and of necessity, North Carolina), these modern wars between the southern states are likely to be harbingers of future disputes. The outcomes of these disputes, as well as the legal and equitable processes and principles used in their resolutions, will not only plow new legal ground, but will provide guidance for other water and natural resource disputes, both those pending and those to come. 285 . See Illinois v. Kentucky, 500 U.S. at 386-88 (finding that Kentucky lacked a substantive record to prove that they had longstanding occupation and dominion over the area in dispute because the weight of the evidence showed that Illinois had well-established control on the boundary; under Illinois' Constitution the boundary with Kentucky is described as "following along [the Ohio River's] northwestern shore;" and the courts of Illinois repeatedly held until at least 1973 that the boundary was the "low-water mark on the northerly shore of the river at the 'point to which the water receded at its lowest stage.'").
286. See City of Sherrill v. Oneida Indian Nation, 544 U.S. 197, 218 (2005) ("The acquiescence doctrine does not depend on the original validity of a boundary line; rather, it attaches legal consequences to acquiescence in the observance of the boundary.").
287. See Georgia v. South Carolina, 497 U.S. 376, 389 (1990) (stating that "inaction . . . is of no great importance; what is legally significant is silence in the face of circumstances that warrant a response."); see also Indiana v. Kentucky, 136 U.S. 479, 515 (1890) (recognizing affirmative action asserting Kentucky's rights); Illinois v. Kentucky, 500 U.S. at 386-88 (recognizing no acquiescence where Illinois' legislature and courts noted boundary line).
